IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

LARRY LEW S, Plaintiff

V. NO. 2:92CV032-B-0O

WLLI AM JO NER, ET AL, Defendants

OP1 NI ON

Plaintiff Larry Lewis brings this pro se conplaint
pursuant to 42 U.S.C. 81983. The defendants are WIlliamJoiner, a
county judge in Panola County, M ssissippi; Jane Rudd, a deputy
sheriff in Panola County; J. Mchael Horan, district attorney;
Wl liamd ayton, an attorney who represented plaintiff in appealing
his conviction to the M ssissippi Suprenme Court; George C. Carl son,
a circuit court judge; and Robert M Ryan, an attorney who
represented plaintiff at his trial.

Plaintiff states that defendant Rudd nmade a crim nal
conplaint against him for allegedly pointing a gun at Louise
Butler, plaintiff's conmon lawwife. Plaintiff had a prelimnary
heari ng before defendant Judge Joiner, and was bound over to the
grand jury w thout bail. Plaintiff contends that there was no
evi dence to support defendant Joiner's action.

Plaintiff was tried for attenpting to break and enter the

house of Louise Butler and for aggravated assault by pointing and



intending to discharge a shotgun at M. Butler. The attenpted
burglary charge was dism ssed, and plaintiff was found guilty of
t he aggravated assault charge. He was sentenced to 15 years in the
M ssi ssippi Departnent of Corrections, with the last 10 years
suspended. He was deni ed bond pendi ng appeal .

Def endant Judge Carlson presided at this trial, wth
def endant Horan the prosecutor, and defendant Ryan representing
plaintiff. Plaintiff contends that Horan commtted perjury at his
trial, that he was indicted on the wong charge, and that the state
did not prove the charges. He also alleges that Ryan provided
i neffective assistance of counsel at both the prelimnary hearing
and at trial. Finally, he alleges that Judge Carlson incorrectly
instructed the jury, falsely inprisoned him and i nproperly denied
hi m bail . For relief, he seeks to be released from prison, for
nmonet ary damages, and for the defendants to be prosecuted.

The Court, after reviewng plaintiff's conplaint and

giving it the liberal construction as required by Hai nes v. Kerner,

404 U. S. 519 (1972), has cone to the foll ow ng concl usion.
Absol ute immunity is a threshold question to be resol ved

as early in the proceedings as possible. See Siegert v. Glley,

111 S. . 1789, 1793 (1991). Judicial officers are entitled to
absolute immunity from clainms for damages arising out of acts
performed in the exercise of their judicial functions. Gaves v.

Hanpton, 1 F.3d 315, 317 (5th G r. 1993). The all eged magnitude of



the errors or the nendacity of the acts is irrelevant. Young V.
Bi ggers, 938 F.2d 565, 569 n.5 (5th Gir. 1991). Judicial immunity
can be overcone only by show ng that the actions conpl ai ned of were
nonj udi cial in nature or by showi ng that the actions conpl ai ned of
were taken in the conpl ete absence of all jurisdiction. Mreles v.

Waco, 112 S. Ct. 286, 288 (1991); see Forrester v. Wite, 484 U S

219, 220-21 (1988). A judge's act are judicial in nature if they
are "normal ly perforned by a judge"” and the parties affected "dealt

with the judge in his judicial capacity." Mreles, supra at 288

(quoting Stunp v. Sparkman, 435 U. S. 349, 362 (1978). Plaintiff

does not conplain of any actions by Judges Carl son or Joiner that
were nonjudicial in nature, and these clainms should therefore be
di sm ssed with prejudice as frivol ous.

Crimnal prosecutors also enjoy absolute imunity for
clains for damages asserted under 81983 for actions taken in the

presentation of the state's case. Gaves, supra at 318. "Acts

undertaken by the prosecutor . . . which occur in the course of his
role as an advocate for the State, are entitled to the protection

of absolute immunity." Buckley v. Fitzsimons, 113 S. Q. 2606

2615 (1993). This broad immunity applies even if the prosecutor is

accused of know ngly using perjured testinony. Gaves, supra at

318 n.9; see also Brumett v. Canble, 946 F.2d 1178 (5th Cir.

1991), cert. denied, 112 S.Ct. 2323 (1992); Ashelman v. Pope, 793




F.2d 1072 (9th GCr. 1986) (en banc). Plaintiff alleges no facts
against District Attorney Horan that would destroy his absolute
immunity, so the clains against this defendant should also be
di sm ssed with prejudice.
The only nention about defendant Rudd in the conplaint is
"Janme Rudd nmake the conplaint said i point a gun at nmy common wfe
Louis Bulter . . ." (sic). This does not state a conplaint of any
sort against Deputy Rudd, certainly not a constitutional one.
Consequently, the action agai nst this defendant shoul d be di sm ssed
w thout prejudice for failure to state a claim
This |l eaves as defendants only the two attorneys who
represented plaintiff, M. Ryan who handl ed his defense at trial,
and M. Cl ayton who apparently represented hi mon appeal. Although
plaintiff's allegations regarding these defendants are sonmewhat
confusing, it appears that he is alleging that they provided
i neffective assistance of counsel and conspired with the judicial
defendants to violate his constitutional rights by causing himto
be convicted and to have the conviction affirnmed on appeal.
| f proved, these clains would call plaintiff's conviction
into question. As such, it cannot proceed under 8§1983.
[I]n order to recover damages for allegedly
unconstitutional conviction or inprisonnment or
for other harm caused by actions whose

unl awful ness would render a conviction or
sentence invalid, a 81983 plaintiff nust prove

4



that the conviction or sentence has been

reversed on direct appeal, expunged by
executive order, declared invalid by a state
tri bunal aut hori zed to make such a

determ nation, or called into question by a
federal court's issuance of a wit of habeas
corpus, 28 U.S.C. 82254. A claimfor damages
bearing that relationship to a conviction or
sentence that has not been so invalidated is
not cogni zabl e under 8§1983.

Heck v. Hunphrey, 114 S.C. 2364, 2372 (1994). The court also

stated, at 2373-74,

W do not engraft an exhaustion requirenent
upon 81983, but rather deny the existence of a
cause of action. Even a prisoner who has
fully exhausted avail able state renedies has
no cause of action under 81983 unless and
until the conviction or sentence is reversed,
expunged, invalidated, or inpugned

by the grant of a wit of habeas corpus . . .
[ Al 81983 cause of action for damages
attributable to an unconstitutional conviction
or sentence does not accrue until t he
conviction or sentence has been invalidated.

Under Heck, when a state prisoner brings a 81983 action
seeki ng damages, the trial court nust first ascertain whether a
judgnment in favor of the plaintiff in the 81983 action would
necessarily inply the invalidity of his conviction or sentence.
Id. at 2372. If so, the prisoner nmust show that his conviction has
been "reversed, expunged, invalidated or inpugned by the grant of
writ of habeas corpus, "id at 2373, in order to state a claim

Dismissal of the 81983 action under 28 U S C  81915(d) is



appropriate because the plaintiff's action has been shown to be
legally frivol ous.

For the foregoing reasons, the conplaint should be
di sm ssed as frivol ous. The dismssal will be with prejudice
agai nst defendants Carlson, Joiner, and Horan, and w thout
prej udi ce agai nst defendants Rudd, C ayton, and Ryan.

A final judgnent in accordance with this opinion will be
ent er ed.

THI S t he day of , 1994.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT COURT JUDGE



